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REVI EW of a decision of the Court of Appeals. Affirmed in

part and reversed in part.

JON P. WLCOX, J. This is a review of a published decision by
the court of appeals which affirmed in part and reversed in part a
judgnent entered on Septenber 24, 1993, in the Grcuit Court for

Kenosha County, Mary Wagner-Mll oy, Judge. See Firstar Trust

Conpany v. First National Bank of Kenosha, 188 Ws. 2d 468, 525

Nw2d 53 (C. App. 1994). The court of appeals affirmed the
portion of the judgnent awardi ng the cross-appellant First National
Bank of Kenosha, as Personal Representative for the Estate of

Dorothy B. Cooney ("Estate"), reinbursenent pursuant to 26 U S.C. 8§
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2207A of federal estate taxes and interest from the cross-
respondent -petitioner Firstar Trust GConpany, Trustee ("Trust"),
from the qualified termnable interest property ("QIMP') Marital
Trust created under the will of Daniel H Cooney. It reversed that
portion of the judgnent denying the Estate's claim for
rei nbursenent of Wsconsin estate taxes.

On review before this court, Firstar, as trustee for the QIlP
trust, raises two issues for our consideration. The first issue is
whet her a pay-all-taxes clause in Dorothy Cooney's will constitutes
an "otherwise direct[ion]" within the neaning of 26 US. C 8§
2207A(a)(2) such that the Estate would not be reinbursed for
paynment of the federal estate taxes attributable to the inclusion
of the trust assets in Dorothy Cooney's estate. W affirm the
court of appeals' holding that Dorothy Cooney's direction in her
will to pay "all valid inheritance and estate taxes by reason of ny
deat h" cannot, under Wsconsin |aw, be construed as a direction to
pay inheritance and estate taxes on the QIlIP trust property, and
that her estate may recover the federal estate tax fromthe Trust.

Firstar Trust, 188 Ws. 2d at 472, 525 N W2d at 54.

To preserve finality and ensure certainty in cases of wll
construction and the admnistration of trusts and estates, we
further adopt the rule that unless the testator's intention to
shift the tax burden on a QIlIP trust is clearly expressed, a
general pay-all-taxes clause wll not constitute an "otherw se

direct[ion]" for § 2207A(a)(2) purposes. The Estate's right to
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rei nbursenent wunder 26 U S.C. 8§ 2207A(a)(1l) therefore renmains
i ntact.

The second issue before this court is whether the Estate is
entitled to reinbursenent from the Trust for Wsconsin estate
taxes. The court of appeals reversed the circuit court's finding
that the Estate was not so entitled, and concluded that the
appl i cable statutes and case | aw construing the forner inheritance
tax statute supported inposing the tax liability onto the Trust.
Id. at 483, 525 N W2d at 58. W hold that the Estate is not
entitled to reinbursenment of Wsconsin estate taxes, and reverse
the court of appeals on this issue.

.  FACTS

The relevant facts are not in dispute. Daniel H Cooney died
on May 1, 1986. In accordance with his Last WII and Testanent, a
marital trust was created wherein his surviving spouse, Dorothy B.
Cooney, received all of the trust inconme for life and al so received
principal for her health, support, and naintenance. M. Cooney's
will directed that wupon termnation of the marital trust, al
accrued and accunul ated incone fromthe trust was to be distributed
to his wife's estate and the principal disbursed in equal shares to
several cousins, as renainder beneficiaries. For federal estate
tax purposes, Dorothy Cooney and Firstar Trust Conpany, as personal
representative for M. Cooney, elected QIlP treatnent under 26
US. C 8 2056(b)(7) for the assets passing to the trust. Due to

this election, no federal or state estate tax was due at the tine
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of M. Cooney's death. See 26 U S. C 8§ 2056(b)(7). The taxes were
deferred until Dorothy Cooney's death, at which point the val ue of
the QIIP trust property was included in her estate, for tax
col l ection purposes. See 26 U S.C. § 2044.

Dor ot hy Cooney died on Decenber 13, 1991. Her wll provided
for the distribution of tangible personal property to Trinity
Col l ege, three nieces and a nephew. Article IV of the wll
directed that 10% of the residuary estate, or $100, 000, whichever
is less, was to be placed in a trust for the benefit of her niece,
Ms. Jane Billings. Article V of the wll provided that the
remai ni ng bal ance was to be divided equally between two charities,
the Jesuit Semnary @Qild of MIwaukee, Wsconsin, and Trinity
Col | ege, Washi ngton, D.C

The will did not make any express reference to Dani el Cooney's
QP trust, nor did it nention 26 U S.C. 88 2044, 2056(b)(7) or
2207A, which governs the tax deferral and collection aspects of
QI P trusts. Article | of the will provided a general pay-all-
t axes cl ause whi ch contained the follow ng instruction:

| also direct ny personal representative to pay expenses

of admnistration of ny estate and all valid inheritance

and estate taxes payable by reason of ny death

including any interest or penalties, wthout seeking

rei mbursenent from or charging any person therefor. Any

action taken by the personal representative as to such

taxes shall be concl usive and binding on all persons.

Dorot hy Cooney's estate consists of $6,260,580.76 of her own,

separate assets. In addition, as a result of the QIlP treatnent of

the trust assets, for federal estate tax purposes, the entire
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corpus of the QIIP trust, totalling $6,634,566.48, is treated as
though it is part of Dorothy Cooney's taxable estate. Firstar
Trust, 188 Ws. 2d at 474, 525 NW2d at 55. Therefore, the total
val ue of her gross estate was $12, 895, 147.24. The $2,575,036.81 in
federal estate tax and $612,229.17 in state estate tax due on the
QTP trust, was paid by Dorothy Cooney's estate. |1d.

Pursuant to 26 U. S.C. 8§ 2207A(a), the personal representative
of Dorothy Cooney's estate filed a contingent claim against the
trust beneficiaries, alleging that the Estate is entitled to
recover fromthe Trust the federal estate taxes payable by reason
of the QTP trust assets included in Dorothy Cooney's gross estate.
Id. The Estate and the Trust filed cross-notions for sunmmary
judgnent. The Trust argued that the tax clause in Dorothy Cooney's
will clearly and unanbi guously directed the paynent of all estate
taxes payable by reason of her death, and directed the personal
representative to waive the Estate's right of reinbursenent for
such taxes attributable to assets of the trust. The Estate argued
that the tax clause could not be read to direct against seeking
rei nbursenent fromthe Trust because it does not contain a specific
reference to the trust assets and, if so read, would be
inconsistent wth the decedent's overall distribution plan. The
circuit court granted the Estate's notion.

Shortly thereafter, the Estate filed a petition for entry of
judgnment, seeking a noney judgnent for $2,575,036.81 plus pre-and

postj udgnent interest. | d. Further, the Estate filed an anended
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claim seeking reinbursenent of Wsconsin estate taxes. The Trust
objected to both actions. Follow ng a hearing, the circuit court
granted the petition for entry of judgnment and denied the Estate's
request for reinbursenment of Wsconsin estate taxes. |d. at 475,
525 N.W2d at 55. The Trust appealed from the judgnment granting
the Estate reinbursenent for federal estate taxes plus pre-and
postjudgnent interest. The Estate cross-appeal ed fromthe judgnment
denying its request for reinbursenment of Wsconsin estate taxes.

On Cctober 26, 1994, the court of appeals issued an opinion
affirmng the judgnment ordering the Trust to reinburse the Estate
for federal estate tax, together wth pre-and postjudgnent
interest, and reversing the judgnent denying the Estate's anended
claim for reinbursenent of Wsconsin estate tax. In reaching this

conclusion, the court of appeals cited Estate of Bauknect, 49 Ws.

2d 392, 182 Nw2d 238 (1971), holding that as a matter of
Wsconsin law, a tax paynent clause nust specifically direct the
paynent of estate taxes on "nonprobate property" before that

property is exenpt from paynment of estate taxes. Firstar Trust,

188 Ws. 2d at 479, 525 NW2d at 57. Wth respect to the claim
for reinbursenent of Wsconsin estate tax, the court of appeals,
citing an excerpt from the forner inheritance tax statute, Ws.
Stat. 8§ 72.21(1) (1989-90), reversed the circuit court and held
that Wsconsin estate tax, l|ike inheritance tax, must  be
apportioned anong the recipients of the property. [d. at 483-84,
525 N.W2d at 58.
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The two issues presented to this court arise fromthe parties
nmotions for summary judgnment. W review a circuit court's grant of

summary | udgnent de novo. Seaquist v. Physicians Ins. Co. of

Wsconsin, Inc., 192 Ws. 2d 530, 531 N W2d 437 (C. App. 1995);

Wigel v. Gimett, 173 Ws. 2d 263, 267, 496 N.W2d 206, 208 (C.

App. 1992). Pursuant to Ws. Stat. 8§ 802.08(2) (1993-94), sunmary
j udgnent mnust be entered "if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of law" Swatek v. County of Dane, 192 Ws. 2d 47, 531

N.W2d 45 (1995); Bauernfeind v. Zell, 190 Ws. 2d 701, 528 N W2d

1 (1995).
1. FEDERAL TAXES

A determ nation of what constitutes an "otherw se direct[ion]"
under 26 U S.C 8§ 2207A(a)(2) requires this court to analyze the
| anguage within the Internal Revenue Code. The Econom c Recovery
Tax Act of 1981 extended the nmarital deduction to property in
Qualified Termnable Interest Property, or QIlP trusts. See 26
US C 8 2056(b)(7). Under a QIIP trust, the surviving spouse does
not receive outright the trust assets, nor are such assets subject
to their power and direction. Rather, a QTP trust gives a
surviving spouse all the incone fromthe trust property during her
life and, upon the surviving spouse's death, the renaining assets

are distributed to remai nder beneficiaries originally named in the
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trust instrunent.

The election of QIlP treatnment under 26 U S C. 8§ 2056(b)(7)
all ows the surviving spouse, by nmeans of a marital deduction taken
by the testator's estate, to avoid paynent of the federal estate
taxes upon the testator's death. 26 U S.C 8§ 2044 requires that
upon the surviving spouse's death however, the QIlP trust is
included in her estate for taxing purposes. Federal |aw inposes
personal liability on a personal representative for the paynent of
federal estate taxes, whether such taxes are attributable to
probate or non-probate property. 26 U S C § 2002; Treas. Reg. 8

20.2002-1; see generally Jeffrey N Pennell, Tax Payment Provisions

and Equitable Apportionnent, ALI-ABA Course of Study: Estate

Planning in Depth 869, 880 (June 19, 1994)(W. (920 ALI-ABA 869
880) .

In order to relieve the onerous burden on a decedent's estate
of having to pay federal estate taxes on property neither owned by
the survivor nor subject to the survivor's power, control, or
direction, Congress has provided the general rule that an estate
can recover from QTP remainder beneficiaries the federal estate
taxes attributable to the QINP trust. See § 2207A(a)(1l). However,
8§ 2207A(a)(2) provides that this right of recovery does not apply

if the decedent "otherwise directs by will."?!

! The text of 26 U.S.C. § 2207A(a) states as foll ows:

(a) Recovery with respect to estate tax.—

(1) In Ceneral.—4f any part of the gross estate consists
of property the value of which is includible in the
gross estate by reason of section 2044 (relating to
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The first issue we consider is whether, under 26 U S C
8 2207A(a)(2), Dorothy Cooney's tax clause "otherw se directs" that

her estate shall pay the federal estate taxes. Firstar Trust, 188

Ws. 2d at 476, 525 N W2d at 55. This issue is one of wll
construction and application of that construction to a statute. In
the present case, there is no dispute regarding the witten
instrunment, and thus, we are presented wth a question of |aw and
not of fact. W therefore enploy a de novo standard of review
Id.; see also Mechler v. Luettgerodt, 246 Ws. 45, 55, 16 N W2ad
373, 378 (1944).

The general tax exoneration clause wutilized in Dorothy
Cooney's will directed her personal representative to "pay
all valid inheritance and estate taxes payable by reason of [her]
death . . . wi t hout seeking reinbursenment from or charging any

person therefor."™ Firstar Trust, 188 Ws. 2d at 476, 525 N W2d at

55. The narrow issue in this case, therefore, is whether this

| anguage wai ved the claimfor reinbursenent.

(..continued)
certain property for which nmarital deduction was
previously allowed), the decedent's estate shall be
entitled to recover from the person receiving the
property the anmount by whi ch—
(A) The total tax under this chapter which has been
pai d, exceeds
(B) The total tax under this chapter which would
have been payable if the value of such property had
not been included in the gross estate.
(2) Decedent may otherw se direct by w |l —Paragraph (1) shal
not apply if the decedent otherw se directs by wll.
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The Trust argues that this clause wunanbiguously directed
Dorot hy Cooney's personal representative to pay taxes on the trust
assets wi thout seeking reinbursenent, as provided by § 2207A(a)(2).
The Trust asserts that neither federal |law nor state |law requires
"that a tax clause nust contain a specific reference to the type of
property or assets involved before it constitutes an " otherw se
direct[ion]' wthin the meaning of § 2207A(a)(2)."? Id., 525
N.W2d at 56. The Trust asserts that Congress knew how to require
specificity in waiving an estate's right of recovery for federa
estate taxes, and argues that if Congress had intended to require
specificity in 8 2207A, it would have included the appropriate
| anguage within the Internal Revenue Code. The Estate, on the
other hand, maintains that the tax clause contained in the wll
makes no specific reference to the QINP trust and therefore is not
sufficient to shift the tax burden onto the residue of the estate.
Id.

The rules for construction of provisions in a wll are clearly

2 The Trust notes that Congress has twice attenpted to nodify

t he wai ver provision of 8§ 2207A to include a revocable trust option
and to clarify the necessity in an "otherwise direct[ion]" for a
specific reference to the section. These changes were included in
both the Tax Sinplification Act of 1991 (H R 2777) and the Revenue
Act of 1991 (HR 11), both of which were vetoed (for unrelated

reasons) by the President. The Trust relies on the Technical
Expl anation to the Tax Sinplification Act of 1993 which states that
"a will provision specifying that all taxes shall be paid by the

estate is presently sufficient to waive the right of recovery."
However, as noted by the circuit court, a commttee report is not
intended to be an explanation of the legislative intention
notivating new |egislation. See Merton's Law of Federal |ncone
Taxation, at 8 3.18 (1991).

10
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established in Wsconsin. "The paramount object of wll

construction is the ascertainnent of the testatrix's intent." I n

re Estate of Ganser, 79 Ws. 2d 180, 186, 255 N W2d 483, 486

(1977). The determnation of testanmentary intent is a question of

state | aw. | ndependence Bank Waukesha v. United States, 761 F.2d

442, 444 (7th Gr. 1985). When considering the |anguage of the
will, the words nust be given their comon and ordinary neaning

unl ess sonmething in the will suggests otherwise. WII| of Buchanen,

213 Ws. 299, 301, 251 N W 250, 250-51 (1934). Unanbi guous
language in a will nust be given effect as it is witten wthout

regard to the consequences. Estate of Berry, 29 Ws. 2d 506, 139

N.W2d 72 (1966).

The federal tax system regularly |looks to state laws for
application of a variety of provisions of the tax code,® and
8§ 2207A(a)(2) is no exception. There are no Wsconsin cases
interpreting what constitutes an "otherwise direct[ion]" clause
under 8§ 2207A(a)(2), nor has the state |egislature addressed the

i ssue. ? A nunber of jurisdictions have considered whether a

8 See Pyle v. United States, 766 F.2d 1141, 1143 (7th Q.
1985), cert. denied, 475 U S 1015 (1986) (federal gift tax statute
|l ooks to state law to determine if a gift has been nade); First
Wsconsin Trust Conpany v. United States, 553 F.Supp. 26, 29 (E D.
Ws. 1982) (sane); Winer's Estate v. United States, 235 F. Supp.
919, 920 (E.D. Ws. 1964) (whether wi dow has a term nabl e interest
in property for federal estate tax purposes is determned in
accordance with state law); see also Riggs v. Del Drago, 317 U. S
95, 97-98 (1942) (Congress intended state lTaw to govern ultinmate
i npact of federal estate taxes).

4 The court of appeals correctly noted that to prevent

i nadvertent waivers of the § 2207A right to recover from the

11
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general pay-all-taxes provision which nakes no reference to non-
probate property is sufficient to shift the burden of taxes which
woul d ot herw se be payable by the recipients of that property. See

Maurice T. Brunner, Annotation, Construction and Effect of WII

Provisions Expressly Relating to the Burden of Estate or

| nheritance Taxes, 69 A L.R 3d 122, 269-72 (1976).°> An exani nation

of case law reveals two cases in which courts have taken one of two
alternative approaches to construing a testator's intentions in a
general pay-all-taxes clause.

The first case we reviewis Estate of Gordon, 510 N Y.S.2d 815

(1986), which the Estate cites in support of its position. In
Cordon, the testatrix's will created a residuary trust for his
wife's benefit, and upon her death, directed the remainder of the

(..continued)

persons receiving the QIlP property, sonme state |egislatures have
enacted provisions requiring that any tax direction in the
surviving spouse's will nust refer specifically to the estate tax
attributable to the QIIP trust. See, e.g., Mch. Conp. Laws Ann.
§ 700.133a(3); N C Gen. Stat. § 28A-27-2; hio Rev. Code Ann.
§ 2113.86(1); and NY. Est. Powers & Trust Law 8§ 2-1.8(d-1).
Firstar Trust, 188 Ws. 2d at 477 n.2, 525 NW2d at 56 n. 2.

5

Two fundanental positions have enmerged with respect to this
qguestion of shifting tax burdens on non-probate property. One view
is that a pay-all-taxes clause is sufficient to shift the burden of
estate taxes attributable to non-probate property to the probate
estate, even if there is no reference to the non-probate property
in the tax clause; see Brunner, 69 AL R3d at 269-70, and cases
cited therein. The second view dictates that a general direction
to pay all taxes from the residuary estate is not sufficient to
shift the burden of estate taxes which would otherw se fall on non-
probate property under applicable law. |d. at 270-71;, see, e.g.
In re WII of Hamer, 362 N VY.S 2d 753, 760 (1974) ("Absent a
clearly expressed intent by testator that non-testanentary gifts
are exonerated from the paynent of estate taxes, they mnust bear
their apportioned share of such taxes . "

12
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trust to be distributed in equal shares anong four sisters. M.
Cordon's executrices elected to treat 80% of the residuary trust as
a QP trust eligible for the narital deduction. 1d. at 817.

The residuary clause in Ms. Cordon's will disposed of the
bul k of her estate to the A bert Einstein College of Medicine. The
will contained a general tax clause simlar to the one at issue:

| direct that all Estate inheritance and death taxes

(including any interest and penalties) inposed by any

jurisdiction by reason of ny death with respect to any

property includable in ny estate for the purpose of such

t axes, whether such property passes under or outside ny

will be paid out of ny Residuary Estate as an

adm ni strati on expense, w thout apportionnent.

The issue in the CGordon case was whether this clause in Ms.
CGordon's will constituted a direction by the decedent for her
estate to waive its right to reinbursenent for estate taxes
attributable to the QTP trust. Recognhizing that its primary task
was to search for the testatrix's intention, the New York court
held that this clause did not constitute an "otherw se direct[ion]"
for 8§ 2207A(a)(2) purposes, stating that "[t]here is nothing in
Ms. CGordon's will that evidences an intention to exonerate her
four sisters-in-law from contributing their share of estate taxes.

There are, however, in her will sone indicia of an intention not to

13
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exonerate these remai ndernen."® |d. at 819.

The Cordon court recognized that the language in issue was

"one of the fornbook exanples of tax exoneration clauses that
evol ved before there were QIlPs.” Ild. at 818. The court
recommended that specific reference be made to QIIP's in drafting
such clauses, noting that "the basis for requiring express nention
of a QINP trust is the presunption that nost testators do not
intend to apply a general tax exoneration clause to QIlP property.™
Id.

The Trust wurges this court to follow the reasoning of the

second case to construe a simlar tax clause, Estate of MIller, 595

N.E 2d 630 (Ill. App. 1992), a decision by the Appellate Court of
Illinois.” In that case, M. Mller created a residuary trust for
the benefit of his wife, Adele, during her lifetine. Upon his
death, M. Mller's estate elected to qualify the value of the
marital trust assets as QIIP property so as to be eligible for the
marital deduction under 26 U S C 8§ 2056. Mller, 595 NE 2d at

631. The language of the tax exoneration clause contained in

® Reviewing Ms. Cordon's will in its entirety, the court

felt that it was "not conceivable that she would exonerate the
trust fromcontributing its share of estate taxes recognizing that
by doing so she would totally w pe out her residuary gift to
charity." Gordon, 510 N Y.S 2d at 8109.

! The Estate argues that the relevance of Mller is
gquestionable, given the significant differences in Illinois and
Wsconsin probate |aw [Ilinois has adopted the doctrine of
equitabl e apportionnent of death taxes, In re Estate of CGow i ng,
411 N.E 2d 266 (IlIl. 1980), while Wsconsin has not. WIIT of
U hlein, 264 Ws. 362, 59 N W2d 641 (1953).

14
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Adele's wll read as follows: " di rect ny  Personal
Representative . . . to pay all of ny legal debts . . . wthout
rei mbursenent or contribution, all estate taxes, inheritance taxes,
death taxes and succession duties assessed by reason of ny
death . . . . " 1d. (enphasis added).

In its analysis, the court noted that "if the tax exoneration
clause in Adele's will were given its plain and ordinary nmeaning
and the disputed taxes had to be paid out of her estate, the estate
woul d be exhausted." |d. at 633. However, the court held that the
tax exoneration clause, by its clear and unanbi guous terns, was
sufficient to require Adele's estate to pay the estate taxes
attributable to the QTP property, wthout reinbursenent. In
reaching this conclusion, the court further stated that "[a] court
may not distribute a testator's estate according to its own sense
of equity and justice. Wat matters is the testator's intent as
expressed in the will, and what Adele's will says here is that her

estate is to pay the tax." 1d. (citations omtted).?

8 A third case to consider the issue of the specificity
requirement in a tax exoneration clause for QIlIP property was
Estate of Wnkler, File No. 91-2099-CPM 15th Judicial CGrcuit of
Florida, Probate D vision, 1992. The court focused on the issue of
whether a tax clause in Ms. Wnkler's wll constituted an
"otherwise direct" provision under 26 US C 8§ 2207A(a)(2).
Hol ding that specific reference to section 2207A was not required,
the court rejected the reasoning of Gordon, stating that "[i]f we
expect people within our society to comrunicate one to another
enploying the English |anguage, courts nust, by necessity,
interpret these words as commonly accepted by our popul ace.
O herwi se, sheer chaos will result in the interpretation of any
communi cation.” 1d. at 5-6.

15
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W agree with the court of appeals' holding in the present
case that the MIler reasoning is both "fornulaic and inconsistent
with Wsconsin case law requiring that the intent to shift a tax

burden be clearly indicated in a wll." Firstar Trust, 188 Ws. 2d

at 478, 525 NW2d at 56. W find the New York court's decision in
Cordon to be consistent with common |aw precedent in this state
regarding the strict construction of wlls, and an expressed
reluctance to shift tax burdens in the absence of a clear and

specific indication of testamentary intent. See WII| of Cudahy,

251 Ws. 116, 28 N'W 340 (1947).

The Cudahy case invol ved property passing under an inter vivos
trust, the terns of which directed the trustee to pay all
inheritance taxes on the trust property. The question for the
court was whether the testator had "intend[ed] that the executors
should pay the Wsconsin inheritance tax attributable to the
transfer of his interest in the trust estate and to absolve the
trustee of such paynent." CQudahy, 251 Ws. at 119, 28 N W at 342.
The court found that a clause in M. CQudahy's will directing his
executors to pay all inheritance and estate taxes should not be
construed to include paynent of inheritance taxes on trust property
not passing under the will, since there was no intent otherw se
denmonstrated in the will to provide for the beneficiaries of the
trust estate:

W see no reason why the direction to the executors

should be construed to include the paynent of

i nheritance taxes on property not passing under the

will . . . . There is no intent otherwise manifest in

16
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the will to provide for the beneficiaries of the trust
estate. And such an intent should not be spelled out of
the direction to pay taxes where it wll result in

dimnishing the estate of those for whom the testator
i ntended to provide.

Id. at 120-21, 28 NW at 342. Thus, we concluded that the general
direction to pay all taxes from the residuary estate was not
sufficient to shift the tax burden to the estate.

The holding in Qudahy was later restated in Estate of
Bauknecht, 49 Ws. 2d 392, 182 N W2d 238 (1971). In that case,
the testator had created both a marital trust for his wife and a
residuary trust for his children. The facts of the case as applied
to Wsconsin law dictated that the state inheritance tax burden for
the marital trust would be placed on the trust. Bauknecht, 49
Ws. 2d at 395, 182 N.W2d at 239-40. The issue for the court was
whet her the Wsconsin inheritance tax assessed on the narital trust
was to be paid fromthe assets of that trust or fromthe assets of
the estate. W held that the tax assessnent was to be borne by the
marital trust, and noted the follow ng:

It has long been the basic rule in this state that the

intention to shift this tax burden froma beneficiary to

another person or to the estate nust be expressed in

cl ear language and in case of doubt as to the neaning of

the will, the tax burden should be left where the | aw

pl aces it.
The shifting of the tax burden from one beneficiary
to another is so inportant that it should not be left to

inplication . . . Grcunstances of each case in the
light of the testator's plan of distribution nust be
considered . . . The general view is that a will should

contain specific provisions relating to the paynent of
taxes if it is intended that the tax burden should fall
differently than as provided by | aw.

17
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Id. at 396, 182 NW2d at 240 (citations omtted); see also Firstar

Trust, 188 Ws. 2d at 479, 525 N W2d at 57.
Finally, in Estate of Joas, 16 Ws. 2d 489, 114 N W2d 831

(1962), this court <considered the question of allocation of
i nheritance taxes where property owned in joint tenancy by the
decedent passed outside the will to the surviving joint tenants.
Par agraph two of the decedent's will provided that: "[A]ll estate,
i nheritance, succession, |egacy, and other death duties, or taxes,
of any nature which nmay be assessed or inposed upon, or wth
respect to property passing under this wll shall be paid out of ny
residuary estate as part of the expenses of admnistration and with
no right of reinbursenent.” Ild. at 490, 114 N WwW2d at 832
(enphasi s added). Absent a provision containing specific reference
to the joint tenancy property, we determned that "[n]o clear
indication is revealed relative to the paynent of death taxes on
the joint property and the tax burden nust therefore be left where
the law has placed it." Id. at 491, 114 N W2d at 833.

This court's decision in CQudahy, Bauknecht, and Joas therefore

support the general principle that in Wsconsin, "[i]n the absence
of a clear indication of contrary intent, the burden of paying the
death taxes is left where the law places it." Joas, 16 Ws. 2d at

491, 114 NW2d at 833.° The requirenent of specificity decreases

o The Trust argues that these cases are not instructive
because they involve the former inheritance tax schene. However, we
rely on our decision in these cases to support the general
principle in wll construction that the shifting of a tax burden to
somewhere other than where the law has placed it, requires a
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the potential for tax <clause anbiguity and nakes resort to
extrinsic evidence to reveal I nt ent unnecessary, t her eby
alleviating uncertainty for fiduciaries in the admnistration of
trusts and estates.

"Testanentary intent is to be ascertained fromthe |anguage of
the will itself, in light of the circunstances surrounding the

testatrix at the time of its execution.” Firstar Trust, 188

Ws. 2d at 480, 525 N W2d at 57 (citing Mahon v. Security First

Nat'l Bank, 56 Ws. 2d 171, 176, 201 N.W2d 573, 575 (1972)). The

| anguage of the tax clause in Dorothy Cooney's wll directing her
personal representative to "pay . . . all wvalid inheritance and
estate taxes payable by reason of ny death . . . wthout seeking
r ei mbur senent from or char gi ng any person therefor” IS

representative of the form book clause which this court has found
to be incapable of shifting a tax burden. Her will nade no express
reference to her husband's QIIP trust or to 8 2207A of the Internal

Revenue Code, nor does it express any indication of an intention to
benefit the beneficiaries of the QI P trust, or exonerate themfrom
contributing their share of the estate taxes. |In fact, there is no
mention of the trust beneficiaries anywhere in her wll.

W agree with the court of appeals' finding that "[a]lthough
Dorothy [Cooney's] direction did not contain specific |anguage
l[imting paynment of taxes to taxes on property passing by her wll,
we are persuaded that this language refers to the taxes payable

(..continued)
clearly expressed indication of intent by the testator.
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only on transfers made by reason of Dorothy [Cooney's] death and

therefore passing by the will." Firstar Trust, 188 Ws. 2d at 479,

525 N W2d at 57. A review of Dorothy Cooney's will reveals no
clear indication of an intent to benefit her husband' s remai nder
beneficiaries at the expense of her specific bequests to famly and

° and the tax burden nust therefore be left where the |aw

charity,?
has placed it.

Accordingly, this court concludes that the pay-all-taxes
clause in Dorothy Cooney's wll does not "otherwi se direct," as
required by 26 U S.C. § 2207A(a)(2), to exonerate the beneficiaries
of the QIIP trust from contributing their share of the estate
t axes. W find that the Estate is therefore entitled to recover

from the Trust the federal estate taxes attributable to the

inclusion of the QTP trust assets in Dorothy Cooney's estate.

[11. STATE TAXES
The second issue raised for our consideration requires us to
determne who bears the Wsconsin estate tax burden for a QTP

trust. This question also arises from summary judgnment, and our

0 |'f the Trust's tax burden were to be borne by the Estate,
no funds would remain in the residuary estate to satisfy Dorothy
Cooney's charitable bequests. The federal tax burden on Dorothy's
estate would be $5,012,189,27 and the Wsconsin estate tax due
woul d be $1,478,068.83, for a total tax liability of $6, 490, 258. 10.

The paynent of such taxes would require the liquidation of all
estate assets, such that neither the charitable beneficiaries nor
the specific legatees will receive anything fromthe estate.
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review of this question of law is therefore de novo.' See Wi gel,

173 Ws. 2d at 267, 496 NW2d at 208; Post v. Schwall, 157 Ws. 2d

652, 656, 460 N.W2d 794, 795-96 (1990).

The Trust argues that the court of appeals confused the
Wsconsin estate tax with the fornmer inheritance tax statute, and
m stakenly relied on case |aw regardi ng who shoul d bear the burden
of inheritance taxes to decide the estate tax issue. At the tine
of Dorothy Cooney's death, Wsconsin inposed an estate tax upon the
transfer of all property subject to a federal estate tax, Ws.
Stat. § 72.61 (1989-90),'* and an inheritance tax on the person

receiving property, 8 8§ 72.01-72.35. See Firstar Trust, 188

Ws. 2d at 483, 525 NW2d at 58. The court of appeals relied on
its interpretation of Ws. Stat. 8 8§ 72.62 and 72.21 to inpose the

estate tax burden on the Trust.?!s

' The court of appeals noted that the parties did not

dispute that this issue is reviewed under summary |udgnent
met hodol ogy. The Estate cross-appealed from the circuit court's
decision on sumary judgnment that the Estate was not entitled to
rei nbursenent fromthe marital trust beneficiaries for the federal
estate tax attributable to the marital trust. A though the judgnent
cross-appealed from by the Estate is not designated "summary
judgnent," the record indicates that the circuit court based its
decision on the affidavits, pleadings and the parties' |egal
argunents. See Firstar Trust, 188 Ws. 2d at 482-83 n.5, 525 N w2d
at 58 n.5.

2 Al references to Ws. Stat., ch. 72, will be to the 1989-
90 statutes unless otherw se indicated.

13 Effective January 1, 1992, the sections in Chapter 72 were
renunbered, after the elimnation of the inheritance tax. Chapter
72 now only inposes an estate tax. Section 72.62 of the 1989-90
Statutes, which provided a cross-reference to 8 72.21 has been
elimnated. Section 72.21 of the 1989-90 Statutes, regarding
personal liability for the tax, has been retained in 8 72.21 in the
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Section 72.62 provides that the liability for the estate tax
"is inposed upon the sane persons in the sane manner as under s.
72.21 . . . " Ws. Stat. 8 72.21 of the 1989-90 Statutes is part
of the subchapter i1inposing the forner inheritance tax. The court
of appeals relied on the follow ng | anguage from§ 72.21 to support
its deci si on: "[ E] ach per sonal representative, speci a
admnistrator, and trustee of a trust in existence and containing
property on the date of the decedent's death, is severally liable
for the tax inposed by this subchapter . . . ." (Enphasis added).
The court of appeals reasoned that the Wsconsin estate tax,
like the inheritance tax, mnust be apportioned anong the recipients
of the property, concluding that because the QINP trust was in
exi stence and contained property on the date of Dorothy Cooney's
death, the "plain nmeaning of this section [8 72.21] inposes tax

liability on the trustee of the trust." Firstar Trust, 188 Ws. 2d

at 484, 525 NW2d at 59. W disagree with this interpretation.

The Trust argues that the court of appeals construction of
Ws. Stat. 8 § 72.21 and 72.62 fails to recognize the distinction
between who is legally responsible for collecting and remtting the
State estate tax, and who is ultimately liable for paying the state
estate tax. The trustee, as charged with "several liability" for
the tax in Ws. Stat. 8§ 72.21, serves only a fiduciary role under
this section to ensure that the tax is paid. The Trust maintains
(..continued)

current statutes, wth slight nodifications. The |anguage in
8§ 72.21 relevant to this appeal has been retained.
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that 8 72.21 does not deal with the relative apportionnment of the
t ax burden.

The Estate, on the other hand, argues that Ws. Stat. § 72.62
i nposes liability for the Wsconsin estate tax "on the sane person
and in the sane manner as Ws. Stat. § 72.21." The Estate clains
that given the fact that the estate tax statute explicitly adopted
the inheritance tax statute's collection, accounting, liability,
lien rules, tinme for paynment, and interest provisions, those cases
whi ch discuss liability for the inheritance tax are relevant for
determning the liability for the estate tax. See Ws. Stat.
8§ § 72.61-72.63. According to the Estate, application of the
inheritance tax cases confirns the appellate court's conclusion
that the ultimate liability for the Wsconsin estate taxes should
fall on the Trust beneficiaries.

Qur decision in Estate of Qullen, 231 Ws. 292, 285 N W 759

(1939) supports the Trust's contention that Ws. Stat. § 72.21(1)
was intended to serve a limted purpose. In Qullen, we noted the
following with respect to Ws. Stat. § 72.05(1) (1939), the
predecessor to 8§ 72.21(1): "[T]he statute nerely indicates what
persons are initially liable, and is not controlling on the

guestion as to where the tax shall finally rest. It nakes provision

for personal liability in order to protect the state and to insure
collection of the tax." 1d. at 300, 285 N W at 763 (enphasis
added) .

W find that the Trust's argunment that the legislature clearly
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intended there to be a fiduciary chargeable wth persona
responsibility for seeing that the applicable death tax is paid and
not with apportioning the burden of the estate tax is supported by
reference to our interpretation of Ws. Stat. 8§ 72.05(1) (1939) in

Cullen. Since the allocation of the estate tax is not explicitly

mandated in the statute, we resort to case |law to determ ne what
party will bear this tax burden

The fundanental differences between the estate tax and the
former inheritance tax are reflected in the manner in which the tax
burden is directed. Unlike an estate tax, which is a tax upon the
right to transfer property, the inheritance tax was a tax upon the
right to receive property from a decedent. Bauknecht, 49 Ws. 2d
at 395-96, 182 N.W2d at 240; Joas, 16 Ws. 2d at 492, 114 N wW2d

at 833; see generally 2 Janes B. MacDonald, Wsconsin Probate Law

and Practice, 8 14.2, at 190-92 (1988)(contrasting the respective

t heories underlying the Wsconsin inheritance tax and the Wsconsin
estate tax). In construing the former inheritance tax statute

this court concluded that Wsconsin |aw has placed the burden of
paynment of the inheritance tax upon the beneficiary of the
property. CQullen, 231 Ws. at 301, 285 NW at 763, Joas, 16
Ws. 2d at 491-92, 114 N W2d at 833; Bauknecht, 49 Ws. 2d at 395-
96, 182 NW2d at 240. To the contrary, the handling of the estate

tax burden differs significantly. Qur decision in WII of U hlein,

264 Ws. 362, 376, 59 NW2d 641, 648 (1953) and WII| of Kootz, 228

Ws. 306, 307, 280 N W 672, 672 (1938) has established that
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Wsconsin follows the common |aw burden-on-the-residue rule for
pur poses of estate taxes.

Rel yi ng upon the | anguage provided in WII of Uhlein and WI I

of Kootz, this court held in Joas that: "[i]n Wsconsin the | aw has

placed the burden of paying the federal estate tax on [non-
testanentary property] on the residuum of the probate estate.”

Joas, 16 Ws. 2d at 492, 114 NW2d at 833. These fundanental
princi pl es have remai ned constant throughout our case |law, and we
have cautioned against judicially |legislated changes.® The
Wsconsin allocation of the burden of the two, distinct death taxes
is conpatible with the common |aw of Anerican jurisdictions. As

stated by one reporter:

1 See generally Carolyn B. Featheringill, Estate Tax
Apportionnent and Nonprobate Assets: Picking The R ght Pocket, 21
CUMBERLAND L. Rev. 1, 8 n.29 (1990)(including Wsconsin anong the
states that prescribes the burden of estate taxes on the residue of
t he decedent's estate).

15 This court has consistently rejected the notion of
judicially legislated estate tax apportionnent rules. In WII of
U hlein, we stated:

This court in WIIl of Kootz . . . rejected the theory
that our court should invoke its equity powers to
achieve an apportionment of federal estate taxes which

woul d prevent inequities . . . W deemthat it would be
unwarranted judicial legislation for this court to
attenpt to apportion the inpact of the federal estate
t ax.

WIl of Uhlein, 264 Ws. at 374-76, 59 N W2d at 647-48; see also
Estate of Mouat v. Conmmi ssioner, 23 T.C M (CCH 1717 (1964)(noting
Wsconsin Supreme Court decisions rejecting the adoption of
equitable apportionnment rules in the absence of legislative
action).
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| nheritance taxes, by virtue of their nature, generally
can be and are easily collected by wthholding the
amount thereof from the distributive share of the
beneficiary. But, as a general rule, in the absence of
statutory provision and in the absence of testanentary
directions to the contrary, the paynent of estate taxes
is nmade out of the residuary estate or the estate as a
whol e, wi th no apportionnent :

As a result of the common |aw rule described above, the
paynent of estate taxes, in the absence of a
testanmentary direction to the contrary, results in the
reduction of the residuary estate and sonetines in its
extinction. Because it 1is generally the decedent's
nearest relatives who are the residuary |egatees, it is
they who bear the burden of the tax and thus suffer a
hardshi p not necessarily intended or anticipated by the
decedent .

5 Inheritance Estate and Gft Tax Rep. (CCH) § 2030C (citations

omtted). Al though sone states have altered the burden-on-the-
residue rule by statutory or judicially-created apportionnment
rules, Wsconsin is anong the states that have not done so. See

di scussi on, supra, n.4.

In the present case, although the burden-on-the-residue rule
is avoided by a reinbursenment right at the federal |evel under 26
U.S.C. § 2207A(a)(1), it remains intact at the state level.® The
QP marital trust assets are includable in Dorothy Cooney's gross
estate by virtue of 8 72.61 for state estate tax purposes, absent a
testamentary indication to the contrary. The state tax issue
presents essentially the sanme question as we di scussed above: Does

the pay-all-taxes clause in Dorothy Cooney's wll exhibit a clear

' The Wsconsin statutes do not contain any reinbursenent

provisions with respect to the Wsconsin estate tax which are
anal ogous to the federal estate tax reinbursenent provisions under
26 U S.C. 8§ § 2206, 2207, 2207A or 2207B
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testamentary intent to shift an established tax burden? W have
previously held that such a clause is incapable of shifting any
established tax burden from where the law has placed it, and
conclude that absent an express intention to reinburse the Estate
for Wsconsin estate taxes, the burden cannot be shifted in this
case to the Trust.

It is our intention to preserve finality and maintain
consistency in the interpretation and application of testanmentary
tax clause provisions. Thus, because Wsconsin adheres to the rule
that paynment of the estate tax is to be borne by the decedent's
probate estate, and Dorothy Cooney's wll has not shifted that
burden, it necessarily follows that the burden shall remain on the
Estate in this case. W therefore hold that the Estate is not
entitled to reinbursenment from the Trust for the Wsconsin estate
taxes paid, and reverse the court of appeals on this issue.

By the Court.—Fhe decision of the court of appeals is affirnmed

in part and reversed in part.
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